





diligently prosecuting their clients’ case.

Plaintiffs’ counsel made the necessary arrangements and Plaintiffs have incurred
the necessary expenses for the deposition to occur. Plaintiffs’ counsel have arranged
their schedules so that they could attend the deposition in Warsaw, Indiana. Plaintiffs’
have scheduled a court reporter to travel to Warsaw, Indiana, for the deposition.
Plaintiffs have incurred the costs of non-refundable airline tickets to Warsaw, Indiana
for two of their counsel. Plaintiffs have incurred costs for a conference room (non-
refundable) in the closest hotel to DePuy headquarters in Warsaw, Indiana, for the
deposition. Plaintiffs’ counsel complied in good faith with the Maryland Discovery
Guidelines in setting the April 27th deposition of a DePuy corporate representative.

Il. Goal of Corporate Representative Deposition Is More Efficient Discovery

The purpose of the requested preliminary corporate representative deposition is
to allow for more efficient discovery. In discussions with counsel for Defendants, it
became apparent to counsel for the Plaintiffs that there would be issues regarding the
scope and form of production of paper and electronic records Defendants’ possession.
Counsel for Plaintiffs concluded that a preliminary corporate representative deposition
could serve to apprise Plaintiffs of the most efficient manner in which to conduct
discovery directed to DePuy. Thus, on March 15, 2011, Plaintiff forwarded the first
request for a deposition date of a DePuy corporate representative. Based on the
testimony elicited in this preliminary deposition, Plaintiffs believe that they will be able to

more effectively and efficiently obtain the information necessary for them to prepare for

in this matter, please see parts III and IV infra.
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trial.

I, Plaintiffs are the Masters of Their Complaint

It is an “established principle that a plaintiff, as master of the complaint, can

choose to have the case heard in state court.” City of Chicago v. International College

of Surgeons, 522 U.S. 156, 164 (1997). Plaintiffs in the instant case brought their case
in Circuit Court for Prince George’s County, Maryland, not in Federal court. Neither
Plaintiffs nor the counsel are involved in the Federal Court Multi-District Litigation
(“MDL") discussed by the Defendants. Nor do Plaintiffs and their counsel have any
desire to be forced to participate in a complex, cumbersome, committee-driven process
over which they and their clients have no interest and no control.

As Plaintiffs’ counsel explained to Defense counsel in the letter of March 30,
2011, attached hereto as Exhibit “F”:

As myself and Brian Franciskato previously discussed with counsel for your

client; Ms. Jackson, Ms. Rassier, and Mr. O'Bryhim are unwilling to delay their

cases to wait for some ponderous federal Multidistrict Litigation. They filed their

cases well before the creation of the Multidistrict Litigation and filed their cases in

Maryland state court, not federal court. Thus, these three plaintiffs

understandably expect their cases to proceed promptly and under the Maryland
Rules of Civil Procedure.

V. Plaintiffs Will Be Greatly Prejudiced if Forced Into Federal MDL

The prejudice to the Plaintiffs of being effectively forced into the MDL as
proposed by the Defendants includes:
o Delay — The Plaintiffs to this action commenced their action while the
MDL appears to not have even been fully formed. Plaintiffs have

subsequently attempted to explore early resolution with Defendants and

e

4]



when that failed are now attempting to diligently proceed with discovery. It
appears that Defendants contemplate Plaintiffs waiting to conduct this
preliminary deposition and other discovery until similar depositions are
coordinated in the Federal MDL. However, Defendants do not give any date
or time frame for such a deposition to even occur in the Federal MDL.
Having discovery coordinated with the Federal MDL would almost assuredly
prevent this Court from complying with the mandate from the Court of
Appeals to bring this case to conclusion within the court imposed time frame.

Complexity — Rather than a three plaintiff two defendant Maryland
product liability suit as contemplated by Plaintiffs, “coordinating” discovery
with the MDL will force the Plaintiffs into a complex Federal MDL consisting of
over five hundred different lawsuits involving a host of different claims and
issues irrelevant to the instant Plaintiffs.

Representation — Plaintiffs’ counsel have no involvement with the MDL,
are not on any MDL committees, and will thus be unable to effectively
represent their clients in the MDL process.

Logistics — It appears that Defendants somehow contemplate Plaintiffs’
counsel participating in depositions taken in the Federal MDL proceeding.
However, Defendants’ counsel are unclear as to how this would occur. It
appears that they must envision the Federal MDL plaintiffs’ attorneys
questioning the witnesses and then at the conclusion of their questioning,

counsel for the instant Plaintiffs are finally allowed to examine the witnesses




on the issues relevant to the instant Plaintiffs.

® Law — The Plaintiffs brought their suit in Circuit Court for Prince George’s
County, Maryland, not in Federal court. Therefore the Maryland Rules of Civil
Procedure apply to this case. However the MDL depositions will be
conducted under the Federal Rules of Civil Procedure. Forcing the Plaintiffs
to participate in the MDL discovery would in effect be seceding the

sovereignty to Maryland’s Rules of Civil Procedure to the Federal courts.

These are but five examples of how the Plaintiffs will be prejudiced by being effective
forced into the MDL. There are innumerable others that have not even been
contemplated as counsel for the Plaintiffs have never previously encountered such an
effort.

V. Preliminary Corporate Representative Deposition Was Properly Scheduled and
Deposition Should Proceed Under the Maryland Rules of Civil Procedure

The April 27th deposition of a DePuy corporate representative was properly
scheduled. Plaintiffs’ counsel complied with the Maryland Discovery Guidelines both
technically and in spirit. Defendants have shown no good cause as to why this Court
should quash the properly noticed deposition. Furthermore, it is neither practical nor
just to force these Plaintiffs to participate in the MDL. Rather, this case needs to

proceed as contemplated by the Maryland Rules of Civil Procedure.




REQUEST FOR HEARING

Plaintiffs pursuant to Rule 2-311(f), request a hearing on Plaintiffs’ Response to

Defendants’ Motion For Protective Order.
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Gregory K. Wells

ERTIFICATE OF SERVICE

| hereby certify that on this jiﬂ?:iay of April 2011, a copy of this response was

forwarded by e-mail and US mail to:

Paul F. Strain, Esquire Lauren D. Godfrey, Esq.

John A. McCauley, Esquire Drinker Biddle

Venable LLP 500 Campus Dr.

750 E. Pratt Street, Suite 900 Florham Park, NJ 07932-1047

Baltimore, Maryland 21202

Gregory K/Wells




