
STATE OF MINNESOTA DISTRICT COURT 

COUNTY OF CARVER FIRST JUDICIAL DISTRICT 

Court File No. 10-CV-l 1-706 
CASE TYPE: Product Liability 

Linda Anderson, James Feser and Hon. Janet L. Cain 
Judith Peskar, 

Plaintiffs, 
FIRST AMENDED COMPLAINT FOR 

v. DAMAGES AND DEMAND FOR JURY TRIAL 

Simpson and Associates, Inc., 

Defendant. 

Plaintiffs Linda Anderson, James Feser and Judith Peskar, by and through their 

undersigned counsel, and bring this First Amended Complaint for Damages and Demand for Jury 

Trial against Defendants Simpson and Associates, Inc.; DePuy Orthopaedics, Inc.; DePuy, Inc.; 

DePuy International, LTD; Johnson & Johnson International; Johnson & Johnson; Tim Hughes; 

Company ABC; and Does 1-50 in the above-captioned cause of action, and allege as follows: 

DESCRIPTION OF THE PARTIES 

1. This is an action for damages resulting from Defendants' developing, texting, 

manufacturing, designing, constructing, promoting, marketing, distributing, supplying, selling, 

and servicing defective hip replacement components that were subsequently recalled by the 

United States Food and Drug Administration. 

2. Pla intiff Linda Anderson ("Anderson") is a citizen and resident of Hibbing, 

Minnesota. 

3. Plaintiff James Feser ("Feser") is a citizen and resident of Bismarck, North 

Dakota. 
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fine tolerances to facilitate a state of fluid film lubrication" and "designed to reduce wear and 

provide high function for all patients." 

44. Defendants also claimed in information provided to the Minnesota, South Dakota, 

and North Dakota orthopedic communities that the ASR Hip replacement components were 

"based on a strong clinical history" and "reduces wear compared to traditional hip replacement." 

45. In a 2006 patient brochure, titled DePuy ASR™XL Head System: Metal on Metal 

Articulation: High Performance Hip Replacement, Defendants touted the advantages of the ASR 

Hip, including reduced wear: 

Clu acuity proven technology fixes melat halt fa thigh bot)0 (femur) 

Om pi&co hip socket liner preserves bone 
Largo diaimtar metal ball closely matches natural anatomy ami teducos wmw 

X L 
IHrJPuy ASR- XL I fcwi Syvtrui 
MPm-OM-WF.TAT. A*TU:i?!.AT!OM 

46. The 2006 patient brochure contains the following chart stating that the DePuy 

ASR Hip is "based on a strong clinical history" and "reduces wear compared to traditional hip 

replacement": 
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Benefits1 Hip Resurfacing The ASP/* XI. 
Preserves Bone in the Hip Socket YES YES 
Provides Excellent Range of Motion YES YES 
Reduces Wear Compared to 
Traditional Hip Replacement 

YES YES 

Provides Ball Dianeters that Closely 
Match Natural Anatomy 

YES YES 

Allows- Surgeon to Adjust 
Leg Length and Offset 

NO YES 

Involves a Relatively Small Surgical Incision NO YES 
Based on Strong Clinical History NO YES 

47. The 2006 patient brochure contains photographs of the following three individuals 

engaged in demanding athletic activities with the DePuy ASR Hip logo superimposed over one 

of each of their hips, implying that each has a DePuy ASR Hip implanted in that hip. They 

include a man with the DePuy ASR logo superimposed over his right hip taking a very 

aggressive golf swing: 

* 

a man with a DePuy ASR logo superimposed over his right hip playing Frisbee with a dog on a 

loose sand beach: 
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and a young woman with the DePuy ASR logo superimposed over her left hip jogging on a loose 

sand beach: 
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in the future. 

COUNT THREE - BREACH OF IMPLIED WARRANTY - SIMPSON 
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137. The ASR Hip replacement components failed while being used for their intended 

138. As a direct and proximate cause of this breach, Plaintiffs have suffered severe 

distress and injury, emotional distress and injury; incurred medical and other expenses; 

lost wages and income; suffered shame, humiliation and the inability to lead normal lives; and 

have suffered loss of enjoyment of life. The injuries and losses of Plaintiffs are permanent in 

nature and Plaintiffs will continue to suffer such losses in the future. 

COUNT FOUR - INTENTIONAL MISREPRESENTATION AGAINST SIMPSON 

139. Plaintiffs re-allege and incorporate by reference all paragraphs above as if fully 

stated herein. 

140. As stated above, defendant made false misrepresentations of material facts. 

141. Defendant Simpson did so knowing that the misrepresentations were false or was 

ignorant of the truth of the assertion. 

142. Defendant Simpson did so with the intention of inducing the Plaintiffs and their 

agents to purchase and continue to purchase the ASR Hip replacement components. 

143. Plaintiffs and their agents were induced to act in reliance on Simpson's 

mi srepresentations. 

144. The damages incurred by Plaintiffs were proximately caused by Simpson's 

misrepresentations. 

145. Plaintiffs re-allege and incorporate by reference all paragraphs above as if fully 

purpose, causing serious injury to Plaintiffs 

COUNT FIVE - NEGLIGENCE - DEPUY DEFENDANTS 

set forth herein. 
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229. As a direct and proximate cause of this breach, Plaintiff Anderson has suffered 

severe physical distress and injury, emotional distress and injury; incurred medical and other 

expenses; lost wages and income; suffered shame, humiliation and the inability to lead normal 

lives; and have suffered loss of enjoyment of life. The injuries and losses of Plaintiff Anderson 

are permanent in nature and Plaintiff Anderson will continue to suffer such losses in the future. 

COUNT FIFTEEN • INTENTIONAL MISREPRESENTATION AGAINST HUGHES 
MmcmmmLMc 

230. Plaintiff Anderson re-alleges and incorporates by reference all paragraphs above 

as if fully stated herein. 

231. As stated above, defendant made false misrepresentations of material facts. 

232. Defendant Hughes did so knowing that the misrepresentations were false or was 

ignorant of the truth of the assertion. 

233. Defendant Hughes did so with the intention of inducing the Plaintiff Anderson 

and her agents to purchase and continue to purchase the ASR Hip replacement components. 

234. Plaintiff Anderson and her agents were induced to act in reliance on Hughes' 

misrepresentations. 

235. The damages incurred herein by Plaintiff Anderson were proximately caused by 

Hughes's misrepresentations. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs prays for judgment against the Defendants for damages and for 

all other relief as the Court deems necessary, just and proper. 
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DEMAND FOR JURY TRIAL 

Plaintiffs demand a trial by jury-

Dated: Monday, November 7, 2011. 

LOMMEN, ABDO, COLE, KING & 
STAGEBURG, P.A. 

B y : / f t l ^ l M - ̂  S j r U l u ^ j L 
Sheila A. Bjorklund MN #23722X 
sheila@lommen.com 

2000 IDS Center 
80 South 8th Street 
Minneapolis, MN 55402 
(612)339-8131 
FAX: (612)339-8064 

NASH & FRANCISKATO LAW FIRM 
Brian S. Franciskato MO #41634 
(Admitted Pro Hac Vice) 
bfranciskato@nashfranci skato. com 
Two Pershing Square 
2300 Main Street, Suite 170 
Kansas City, Missouri 64108 
(816) 221-6600 
FAX: (816)221-6612 

MAGLIO CHRISTOPHER & TOALE, PA 
Altom M. Maglio FL #88005 
(AdmittedPro Hac Vice) 
amm@mctplaw.com 
1751 Mound Street, 2nd Floor 
Sarasota, FL 34236 
(941) 952-5242 
Fax (941)952-5042 

ATTORNEYS FOR PLAINTIFFS 
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